IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica, : ClVIL ACTI ON
04- cv-4500
98-cr-450-2

V.

Davi d Chorin

MEMORANDUM AND ORDER
Joyner, J. February 14, 2008

Presently before the Court is David Chorin’s (“Chorin”)
Motion for Habeas Corpus pursuant to 28 U S.C. 8§ 2255 (“Section
2255") .

| . Background

On Novenber 17, 1999, David Chorin was charged, by way of
a second superseding indictnent, with attenpt to manufacture nore
t han one kil ogram of nethanphetamine in violation of 21 U S.C. 8§
841 (Count One) and possession of nononet hyl am ne, know ng or
havi ng reasonabl e cause to believe that it would be used to
manuf act ure nmet hanphetamne in violation of 21 U S.C. § 841(d)(2)
(Count Three).! Kevin Caden, Chorin’s co-defendant, was charged
with the sane and additionally charged with possession of 40
grans or nore of phenyl -2-propanone (“P2P’) in violation of 21

US C § 841(a)(l) (Count Two).

Prior to the filing of the second supersedi ng indictnent,
Chorin had been charged only with Count Three.



Trial commenced on Decenber 1, 1999. Chorin was
represented by Louis R Busico, Esquire. Prior to retaining M.
Busi co, Chorin was represented by two ot her attorneys, Carol
Carson, Esquire and Cerald Ingram Esquire. M. Carson was
appoi nted by the Court to represent Chorin shortly after his
arrest in Cctober 1998. However, due to nedical reasons, she
wi thdrew fromthe case in July 1999. |In August 1999, the Court
appointed M. Ingram Because of difficulties that Chorin
encountered with M. Ingram he sought substitute counsel,
retaining Busico to represent himat trial. Busico entered his
appearance with the Court on Cctober 7, 1999.

At trial, agents of the Drug Enforcenent Adm nistration
(“DEA") testified that they executed a search warrant at 258 East
Hortter Street in Phil adel phia on August 12, 1998. Kevin Caden,
the tenant of record, was present during the DEA search. Agents
sei zed several itens, including a gas cylinder containing
nmet hyl am ne gas, a precursor to nethanphetam ne. They
additionally seized nethylamne in liquid form P2P, al um num
foil, cooking pots, ethanol, cutting agents, distilled water, a
pH neter, mercuric chloride, baby bottle liners and a recipe

descri bing how to manuf acture net hanphet am ne.

DEA agents further testified that in m d-Cctober 1998,
t hey searched a garage at 5803 Whodl and Avenue in Phil adel phi a.
During the search, they encountered David Chorin. Wile there,

t he agents seized a tank of methylam ne gas, dry ice, nmercuric
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chloride, and an Chaus scale. At trial, a chemst wth the DEA,
Charl es Cusumano, testified that these itens, with the exception
of mercuric chloride, are used to convert nethylam ne gas into
nmet hyl am ne liquid, which is then used to manufacture

met hanphet am ne.

Based upon the serial nunbers found on the gas cylinders
recovered at both | ocations, DEA agents searched Scully Vel di ng
and Supply. The search at Scully reveal ed that the cylinders
were sold to an individual named “Thomas Kinble”, a known alias
of Kevin Caden’s, and the sane nane that he used to rent the

Hortter Street property.

At trial, Manfred DeRewal and Ednond G fford, two inmates
who engaged in conversations with Chorin while incarcerated, also
testified. DeRewal testified that, while he and Chorin were
i ncarcerated at Passaic County Jail, Chorin told himthat he had
converted nethylam ne gas into methylamne |liquid and that he had
al so manufactured nmet hanphetamne. G fford testified that, while
he and Chorin were incarcerated at a Phil adel phia County Pri son,
Chorin told himthat he and “a partner” rented cylinders from
Scully to manufacture nmethylamne liquid. G fford further
testified that Chorin told himthat he had sold ten gallons of
net hyl amine liquid the night before his arrest for $30, 000 and
that he had previously manufactured met hanphetam ne with an

associ at e.



Charl es Cusumano, the DEA expert, testified that, based
upon the anount of nethylam ne found at the two | ocations, the
| aborat ori es were capabl e of producing about 73.2 kil ograns of

pur e net hanphet am ne

On Decenber 3, 1999, the jury convicted Chorin on al
counts. After trial, Chorin petitioned this Court for substitute
counsel. In April 2000, Chorin retained Anthony F. List, Esquire
to represent himin post-trial proceedings and at sentencing.
However, due to a conflict with another case, M. List wthdrew
his representation of Chorin and was subsequently replaced by
Arthur R Shuman, Esquire in April 2001. Shuman represented

Chorin at sentencing and throughout his direct appeal.

At sentencing, on Septenber 13, 2001, this Court credited
the DEA expert’s estinmate of the drug quantity and sentenced
Chorin to 324 nonths inprisonnent, five years of supervised
rel ease, ordered restitution in the anbunt of $5,000 and i nposed

a speci al assessnent of $200.

The Third Crcuit affirnmed the conviction and sent ence.

See United States v. Chorin, 322 F.3d 274 (3d G r. 2003)(Roth,

J.). On June 9, 2004, Chorin filed the instant Mtion pursuant
to 28 U S.C. 8§ 2255 alleging that he received ineffective
assi stance of counsel at all stages throughout his case. First,

he alleges a nyriad of deficiencies by trial counsel, Louis R



Busico, that ultimately prejudiced the outconme of his trial
Chorin also alleges ineffectiveness on the part of Arthur Shuman,

who represented himat sentencing and on direct appeal.

A 8§ 2255 hearing was held before this Court on March 18,

2005 and June 16, 2005. The Court heard testinony from Chorin as

well as from Attorneys Busico, Shuman and Carson.

1. Standard of Revi ew

Section 2255 permts a prisoner in federal custody to
chal l enge the validity of his sentence. 28 U S.C. § 2255.; see

also United States v. Eakman, 378 F.3d 294, 297 (3d Gr. 2004).

A petition submtted under Section 2255 may be filed at any tine
wi thin one year from (1) the date on which the conviction becane
final; (2) the date on which the inpedinent to nmaking a notion
created by the governnment action in violation of the Constitution
or laws of the United States is renoved, if the novant was
prevented from maki ng a notion by such governnental action; (3)
the date on which the right asserted was initially recogni zed by
the Supreme Court, if that right has been newly recogni zed by the
Suprene Court and nmade retroactively applicable to cases on
collateral review, and (4) the date on which the facts supporting
the claimor clains presented could have been discovered through

the exercise of due diligence. |1d. § 2255.

I11. DI SCUSSI ON



A | neffective Assistance of Counsel
The Si xth Amendnent guarantees crimnal defendants the

right to “reasonably effective” |egal assistance. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984). An attorney’s perfornmance
is ineffective if a habeas petitioner denonstrates: (1) that
"counsel's representation fell bel ow an objective standard of
reasonabl eness”; and (2) "a reasonable probability that, but for
counsel s unprofessional errors, the result of the proceeding
woul d have been different."” Id. at 688, 694. Courts

conventional |y describe the two prongs of the Strickland test as

the “performance prong” and the “prejudice prong.”

The “performance prong” requires a court to assess
whet her counsel’s representation was constitutionally deficient.
The Si xth Amendnent, however, does not guarantee that a defendant
receives either perfect representation or that his attorney’s
performance is error-free. And consistent with this
under standing of the Sixth Amendnent is the presunption “that

counsel [was] effective” at trial. United States v. Farr, 297

F.3d 651, 658 (7th Gr. 2002).%2 Thus, judicial scrutiny of

The Strickland test for ineffective assistance of counsel
applies with equal force to analysis of the performance of
appel l ate counsel. United States v. Mannino, 212 F. 3d 835, 840
n.4 (3d Gr. 2000) citing, Diggs v. Onens, 833 F.2d 439, 444-5
(3d Gr. 1987).




whet her an attorney’s performance did in fact fall “bel ow an
obj ective standard of reasonabl eness” is not exacting.

Strickland, 466 U.S. at 688; see also Affinito v. Hendricks, 366

F.3d 252, 258 (3d Gr. 2004). 1In this regard, Strickland
obser ved:

It is all too tenpting for a defendant to
second- guess counsel's assi stance after
conviction or adverse sentence, and it is al
too easy for a court, exam ning counsel's
defense after it has proved unsuccessful, to
conclude that a particular act or om ssion of
counsel was unreasonable. A fair assessnent
of attorney performance requires that every
effort be nade to elimnate the distorting
effects of hindsight, to reconstruct the

ci rcunst ances of counsel's chal |l enged
conduct, and to evaluate the conduct from
counsel 's perspective at the tine.

Strickland, 466 U. S. at 689 (enphasis added). That an attorney’s
performance was effective therefore begins with the “strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance.” |d. (enphasis added).
|f a petitioner establishes that his attorney’s

performance was constitutionally deficient, the court then turns
to Strickland' s “prejudice prong.”® The “prejudice prong”
focuses exclusively on whether the outcone of the trial (or

proceedi ng) would have been different but for the attorney’s

3 Wen an attorney’'s performance is judged to be reasonably
effective within the neaning of the Sixth Anendnent, a petitioner
can not argue, as a matter of law, that the attorney’s
performance prejudiced the outcome of his trial (or the
proceedi ng) .



errors. The standard for showi ng prejudice “is not a stringent

one.” Hull v. Kyler, 190 F.3d 88, 110 (3d G r. 1999) (quoting

Baker v. Barbo, 177 F.3d 149, 154 (3d Cr. 1999)). A petitioner

nmust denonstrate a “reasonabl e probability that, but for
counsel s unprofessional errors, the result of the proceeding

woul d have been different.” Strickland, 466 U. S. at 694. "A

reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." 1d.; Lockhart v. Fretwell, 506 U.S.

364, 372 (“[T]he "prejudice" conmponent... focuses on the question
[of ] whether counsel's deficient performance renders the result
of the trial unreliable or the proceeding fundanentally unfair.”)
(citations omtted). And though this standard demands that a
petitioner show nore than “that the errors had sone conceivable
effect on the outcone of the proceeding,” it does not require a
showi ng that the error “nore likely than not altered the outcone

in the case.” Strickland, 466 U. S. at 693; see also Hull, 190

F.3d at 110 (prejudice standard “is | ess demandi ng than the

preponderance [of the evidence] standard’).

Trial Counsel

Chorin alleges that his trial counsel, Louis R Busico, was
constitutionally ineffective for a nyriad of reasons, including:
1) failing to adequately consult with Chorin about the
governnment’s filing of a second superseding indictnment, his

overall trial strategy, the retention of a defense expert or the



filing of pre-trial and post-trial notions; 2) failing to conduct
any investigation and/ or subpoena any w tnesses in preparation
for trial; 3) failing to voir dire and adequately cross-exam ne
the governnent’s expert witnesses; 4) failing to object to a jury
instruction which was tainted by an inproper conment made by the
trial court; 5) failing to contact Chrorin’s previous attorney
about her preparation and defense strategy; and 6) failing to
seek a continuance to defend agai nst Count One of the superseding

i ndictnent to which Chorin was added two weeks before trial.

Failure to Consult with Client on Various |ssues

Chorin first alleges that his trial attorney was deficient
for failing to consult with himabout several inportant trial
i ssues, including: 1) the governnent’s filing of a second
superseding indictnment; 2) his overall trial strategy; 3) the
retention of a defense expert; and 4) the filing of pre-trial and
post-trial notions. To support his claimthat his attorney
failed to consult with himabout these matters, Chorin points to
the imted anmount of one-on-one tine that he spent with Busico
preparing for trial

Chorin states that he met with himonly twice prior to
his trial - once during a visit at F.C.I. Schuykill where Chorin
was being held and again just before trial at the federal
courthouse, both visits totaling no nore than 45 m nutes. (Doc.
No. 183 at 18). Chorin further alleges that despite his repeated

i nsi stence that he was innocent, Busico's “sole strategy” was to



encourage his cooperation with the governnment. |[d.

Despite these allegations, Busico testified at the § 2255
hearing that he spent approximately two hours with Chorin during
his visit to F.C. 1. Schuykill discussing the strengths and
weaknesses of the case, Chorin’s understandi ng of Federal
Sentencing Guidelines and the fact that cooperating wth the
governnent was a viable option. (N T. 3/18/05 at 10, 13). Busi co
further testified that prior to the visit at F.C. 1. Schuykill, he
spent several hours reviewing a significant anount of discovery
in the case. 1d. He also engaged in substantive di scussions
Wi th the prosecuting attorney and with Kevin Caden’s attorney.
1d.

Wil e Chorin may have preferred to have spent nore tine
di scussing his trial strategy with his attorney, he has not
denonstrated that Busico failed to consult with himabout his
case or that he was insufficiently prepared for trial as a

result. GCting Governnent of Virgin Islands v. Watherwax, 77

F.3d 1425 (3d G r. 1996), Chorin argues that Busico's failure to
adequately consult with himdeprived himof an opportunity to

assist in his own defense. The Court in Watherwax revi ewed

whet her an attorney’'s failure to consult with his client
regardi ng whether to nove for a mstrial upon | earning of juror
m sconduct, an issue over which counsel had final word,
constituted i neffective assistance of counsel. Id. at 1436. In
evaluating the claim the Court identified the purpose of

consulting with one’s client on those types of issues:
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The requi renent that counsel consult with
his or her client concerning issues on
whi ch counsel has the final word serves a
nunber of inportant purposes. First, it
assures that the client wll have the
opportunity to assist with his own
defense. .. Second, the client’s views and
desires concerning the best course to be
foll owed are rel evant considerations that
nmust be eval uated and taken into account

by counsel. Wthout consultation, the
views and desires of the client may not
be known to counsel. Third, consultation

serves to pronote and nmaintain a
cooperative client-counsel relationship.

The record reflects that Busico did consult with Chorin
about the nerits of his case before ultimately deciding upon his
defense theories. At the 2255 hearing, Busico stated that he was
made wel | -aware at their initial nmeeting at F.C. 1. Schuykill,
that Chorin did not wish to cooperate with the government. (N T.
3/18/05 at 13). Chorin admts that he discussed potenti al
wi t nesses with Busico during that neeting — al so denonstrating
t hat they di scussed nore than Chorin’s potential cooperation with
t he governnent. (Doc. 183 at 20). Wile we cannot be certain of
the precise nature of their discussion, Chorin has not
denonstrated that Busico failed to provide himw th the
opportunity to present his personal view of the case at that
nmeeting. As evinced by his performance at trial, Busico enployed
def ense theories denonstrating a know edge of the facts and
circunstances of Chorin’s case. Chorin has not alleged that he

further attenpted to contact Busico to discuss the case after

11



that neeting and that Busico failed to respond.

Certainly, circunstances changed after that neeting, when,
on Novenber 17, 1999, Chorin was additionally charged wi th Count
One (attenpt to manufacture) by way of a second supersedi ng
indictment. Chorin clains that he was nmade aware “al nost in
passing” of the filing of that indictnment. (Doc. 183 at 18).
Chorin admts, however, that Busico had a discussion with himon
Novenber 29, 1999 while in his holding cell in Philadel phia,
after the filing of the indictnment. (Doc. 190 at 3). Chorin
then signed a consent to proceed to trial on Novenber 30, 1999
agreeing to proceed to trial on the supersedi ng indictnent.

(Doc. 79). (Qobviously, Chorin was informed about the additional
charge against himand given the opportunity to discuss it with
his attorney. Wiile a discussion held in a holding cell may have
been | ess than ideal, a consultation occurred nonetheless. Had
Chorin not wished to proceed to trial on the superseding

i ndi ctment, he had the opportunity to wi thhold consent.

The Si xth Amendnent does not guarantee that there wl|
must be a “neani ngful rel ationshi p” between an accused and his

counsel. Morris v. Slappy, 461 U. S 1, 13 (1983). Instead, a

def endant nust show that his attorney’s performance was
deficient. That requires a show ng that “ counsel nade an error
So serious that counsel was not functioning as the ‘counsel

guar ant eed the defendant by the Sixth Arendnment. Strickland, 466

U S 668, 687 (1984). Chorin has not denonstrated that he was

deprived of adequate consultation with his attorney in

12



preparation for trial.

Chorin has also failed to denonstrate that his attorney
was deficient for failing to discuss wwth himand/or hire a
def ense expert. As Busico explained at the 2255 hearing, and as
evinced in his cross-exanm nation on the governnent’s expert
W tness, he pursued a legitinate strategy in not retaining a
def ense expert.

Busi co, in his cross-exam nation of M. Cusumano,
attenpted to distance Chorin fromthe itens seized at the
Wbodl and Avenue | ocation. He questioned M. Cusumano as to his
ability to determne the ultinmate user of the itens seized during
t he DEA search, a conclusion that M. Cusumano conceded he was
i ncapabl e of determ ning:

Q So you woul d need both physical itens
and sonmebody who knows how to put
[ met hanphet am ne] together to nmake the
end result, right?

A: Yes, you woul d.

Q But that is where your opinion stops.
In other words, you can’t give this jury
an opinion as to who, in terns of a person,
was putting these things together to produce
nmet hanphet am ne, can you?

A No.

As further evidence that his attorney was deficient for
failing to retain an expert at trial, Chorin has submtted to the
Court an affidavit prepared by Gene Geitzen, a forensic scientist
who has provided expert analysis in other federal and state cases
i nvol vi ng cl andesti ne net hanphet am ne | aboratories. M.

Getizen's affidavit, which only addresses the Wodl and Avenue

13



| ocation, states that in light of the fact that P2P and “ot her
required sol vents/chem cals and gl assware” were not found at that
| ocation “the synthesis of [mnethanphetam ne could not be
conpleted”. (Exh. 14 at 3). For purposes of the charge stenm ng
fromthe Wodl and Avenue search (possession of nethylamne) it is
not significant that P2P was not found there. Methylamne is a
listed chemcal with virtually no legitimte private use. It is
costly and difficult to obtain. That, conbined with the fact
that he was found sl eeping there when the search comenced was
obvi ously significant evidence supporting the governnent’s case.

Had M. Ceitzen testified at trial to the points made in
his affidavit about that location, it is unlikely that it would
have had significant inpact. As nentioned, Chorin was not
charged with attenpt to nmanufacture at the Wodl and Avenue
| ocation, only that he possessed nethylam ne. Accordingly, M.
Geitzen's affidavit does not offer persuasive evidence that
Chorin’s attorney was deficient for failing to secure an expert
to address those points.

Wth regard to the Hortter Street |ocation, Chorin was
charged with of fenses stemm ng fromthe search of that | ocation
despite the fact that only M. Caden was present during the DEA
search. Chorin and Caden were charged with attenpting to
manuf acture nore than one kil ogram of net hanphet am ne based upon
the total quantity of the materials seized. Wen agents searched

the Hortter Street |ocation, they recovered nunmerous drug
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manuf acturing instruments, drug paraphernalia, nethanphetam ne
and other chemcals (including a 125 gall on nononet hyl am ne gas
cylinder containing approximately 70 | bs. of nononethyl am ne gas
and P2P).

While P2P is a controlled substance and precursor for
nmet hanphet am ne, the fact that a substantial quantity of P2P was
not recovered during the search did not preclude the governnment’s
expert fromcalculating the potential yield of pure
met hanphet am ne based on the anount of nethylam ne that was
recovered. As the Third Grcuit discussed in its opinion
addressi ng an argunent made by Kevin Caden on direct appeal -
that the cal culation of the drug quantity was erroneous - the
Court affirmed that “a District court may estinate the anmount of
controll ed substance that a defendant could manufacture fromthe
precursor he possessed if he conbined that with the proportionate
anmount of mssing ingredients.” Chorin, 322 F.3d at 280 (citing

United States v. Smth, 240 F. 3d 927, 931 (11th Cr. 2001);

United States v. Becker, 230 F.3d 1224, 1234-5 (10th G r. 2000);

United States v. Smallwod, 920 F.2d 1231, 1238 (5th Gr. 1991)).
Because chal | engi ng the i nadequate anount of P2P woul d not
have been useful to defend the charge, Busico pursued an
alternative defense - that the governnent al so had insufficient
evidence tying Chorin to the Hortter Street location. Wile

cross-exam ni ng Agent Wodcock, Busico asked hi m about the

15



physi cal evidence that the DEA had uncovered |inking Chorin to
the premses. Significantly, Agent Wodcock admtted that the
DEA possessed no surveillance or photographi c evidence placing
Chorin at that site nor did they find any papers show ng that
Chorin had ever occupied or |eased the premses. (N T. 12/1/99
at 113 -120).

To further support his argunment that Busico should have
hired a defense expert, Chorin points to the fact that his
previ ous attorney, Carol Carson, had been granted an Order by

this Court authorizing the use of C. J.A funds to hire an expert.*

“Chorin additionally alleges that Busico rendered
i neffective assistance of counsel by failing to contact Ms.
Carson to discuss the case or serve subpoenas that she drafted
prior to ending her representation. The fact that Busico relied
upon his own preparation for trial, w thout contacting Ms.
Carson, is not sufficient to denonstrate that he was unprepared
for trial. As already discussed herein, Busico testified that he
i ndependently reviewed the record and prepared his defense.

The subpoenas at issue were prepared by Ms. Carson in order
to obtain Chorin's jail records and the Wodl and Avenue utility
bills. Chorin argues that the jail records woul d have
denmonstrated that he was incarcerated for significant periods of
time during which Count One (attenpt to manufacture) occurred.
The utility bills, according to Chorin, would have shown t hat
there were no bills in his nane at the Wodl and Avenue | ocati on,
but that they were instead registered to “Steven King”. Although
it is unclear why Busico did not serve these subpoenas, as he was
not asked about them at the 2255 hearing, Busico did present the
underlying argunents at trial during his cross-exam nation of
Agent Wbodcock. (N. T. 12/1/99 at 127-30). Busico asked Agent
Wbodcock about a bank statenent that the DEA seized during the
Whodl and Avenue search. The bank statenent, bel onging to Chorin,
listed his address as a hone outside of Phil adel phia, reinforcing
Chorin’s contention that he was nerely sleeping at the | ocation
when it was raided. Busico followed up with Agent Wodcock
aski ng hi m whet her he had ever visited the address found on
Chorin’s bank statenent. Agent Wodcock admtted that he had

16



As a threshold matter, during the period that Ms. Carson
represented Chorin, he was only charged with Count Three of the

i ndi ctment (possession). The notion that Ms. Carson submtted to
the Court requesting funds to retain an expert states, in

rel evant part:

The defense will consist primarily upon an
attack on the sufficiency of evidence and the
rat her tenuous connection between this

def endant and t he substance that was found on
the premses. In order to corroborate M.
Chorin's theory of defense it is necessary
that the defense be afforded the opportunity
to present the expert testinony of M.

M chael Perrone (A copy of M. Perrone’s
resune i s attached as Exhibit A). In
essence, M. Perrone will testify that, in
his opinion as an expert in the area of
narcotics investigation, that the property in
whi ch the tank was | ocated coul d not have
possi bly been used for a “neth | ab” and all

t he chem cal s are paraphernalia necessary to
process net hanphetam ne.” He will further
testify as to the possible |egitimte purpose
for P2P. The testinony is critical to the
defense in that it will corroborate M.

not, further suggesting that the governnment had not adequately
i nvestigated whether Chorin was in fact nerely sleeping at the
property and not otherw se associated with it. Additionally,
Busi co asked Agent Wodcock whet her he knew of Chorin’s
wher eabouts in the days prior to the Hortter Street search, to
whi ch Agent Wodcock admitted that he did not.

Wi |l e the docunents requested in the subpoenas prepared by
Ms. Carson may have bol stered those argunents, the argunents were
nonet hel ess i ntroduced via Agent Wodcock. It is arguable,
however, that the jail records, had they been introduced, would
have been nore prejudicial than hel pful to Chorin. Gven the
wi de range of discretion permtted under Strickland, we do not
find that Busico was deficient for failing to make the argunents
in the precise manner contenplated by Chorin’s previous attorney.
See Strickland, 466 U.S. at 689.
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Chorin’s claimthat no drugs were being
manuf act ured on the prem ses.

(Doc. 33) (enphasis added).

As previously noted, the charge stenmng fromthe
Wodl and Avenue | ocation was not that Chorin was operating a
nmet hanphet am ne | ab or that he was in fact manufacturing
nmet hanphet am ne, but that he possessed net hyl am ne. Because Ms.
Carson’s notion states that the intended purpose of an expert
was to disprove that a “nmeth | ab” operated at this |ocation, the
Court fails to see how such an expert woul d have been rel evant
to defending the charge. More inportantly, we fail to see how
Busi co’s representation at trial can be deened ineffective for
not follow ng through with Ms. Carson’s intended expert, when,
for the reasons which we have stated, the testinony that she
intended to illicit froman expert woul d not have been
particularly hel pful to the case.

Ms. Carson did, however, state an additional defense

theory in her Mdtion - to attack the “tenuous connection between

[ Chorin] and the substance that was found on the premnises”. ®

*Chorin further argues that Busico failed to adequately voir
dire the governnment’s experts, particularly Charles Cusumano,
about his qualifications. Chorin states that Cusumano shoul d
have been questioned about his “vacuum search nethod” a subject
on which he had previously witten. Essentially, that nethod
allows one to determne if a |ocation has been used to
manuf act ur e et hanphet am ne by anal yzi ng porous objects found at
the site. Chorin asserts that had Cusumano been asked about this
net hod, a defense expert could have “used Cusumano’ s own
extraction technique to denonstrate the fact that nethanphetam ne
had never been produced at either location.” The Court fails to
find this argunent conpelling as Chorin was not charged with

18



Busico offered this defense at trial through his cross-
exam nations of M. Cusunmano and Agent Wodcock about the | ack
of physical evidence tying his client to the |ocation, despite
the fact that Chorin was found sl eeping there when the search
commenced.

Because Chorin has failed to adequately denonstrate that
his attorney’s perfornmance was unreasonable with regard to this
claim he has failed to carry his burden of overcom ng the

presunption of constitutionally acceptable perfornance. °

manuf act uri ng et hanphet am ne at either |ocation. Cross-
exam ni ng Cusunmano about the use and/or results of the vacuum

nmet hod woul d not have been particularly helpful in light of the
fact that Chorin was charged only wth attenpt and possession.
Chorin does not otherw se chall enge Cusumano’s credentials in the
i nstant notion.

8Chorin al so clains that Busico was ineffective because he
failed to request a continuance after a second supersedi ng
i ndictment was filed shortly before trial conmmenced, additionally
charging Chorin with attenpt to manufacture methanphetam ne
(Count One). Chorin argues that Busico was unprepared to defend
the additional charge, which stenmmed fromthe Hortter Sreet
| ocation. Wen asked why he did not seek a continuance at the
2255 hearing, Busico stated that while he had considered it, he
ultimately determ ned that he was able to adequately defend the
charge. (N T. 3/18/05). Chorin has not provided specific
exanples in the record where Busico' s representation fell short
in defending the charge. The primary evidence offered by the
government connecting Chorin with the Hortter Street |ocation was
the testinmony of G fford and DeRewal , who were previously
incarcerated with Chorin. They testified that Chorin told them
that he had previously nmanufactured nmet hanphetam ne at that

| ocation. 1In addition, the owner of the property, Ira Zi nner,
testified that Chorin had acconpani ed Caden when he | eased the
property. As will be discussed later in further detail, Busico

enpl oyed a reasonable strategy to inpeach the testinony of the
government w tnesses. He also, via Agent Wodcock, established
that there was no photographi c evidence or paperwork |inking
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Failure to Conduct an Adequate an Investigation and Subpoena Wt nesses

Chorin also alleges that Busico failed to adequately
i nvestigate and/ or subpoena certain witnesses in preparation for
trial, including: 1) Larry Henry, an associ ate of co-defendant
Caden’s; 2) Robert Engasser and Frank DeSumma, cell mates of
cooperating governnment witnesses Gfford and DeRewal ; and 3)
Patty Mallon, an acquai ntance of Chorin's at the time of his
arrest.

Under Strickland, trial counsel is only required to nake “reasonabl e

i nvestigations or to nake a reasonabl e deci sion that nakes

particul ar investigations unnecessary.” Strickland, 466 U S. at

691. After reviewing the record, the Court finds that Busico’'s

deci sion not to subpoena these individuals was reasonabl e.

Larry Henry

Chorin alleges that had his attorney investigated Larry Henry, it is

Chorin to the location nor had the DEA conducted any fingerprint
anal ysis on the itens seized that m ght have identified who had
used the itenms. (N T. 12/1/99 at 115-18). Lastly, in his cross-
exam nation of M. Zinner, Busico clarified that Kevin Caden was
the sole | essee of the premses. (N T. 12/1/99 at 50). The facts
of the case did not change once Chorin was added to the
addi ti onal count and Busico had nearly two weeks to prepare once
t he superceding indictnment was filed. Chorin has not
denonstrated that Busico was unprepared to represent himat trial
or that the outconme woul d have been different had Busico
requested a continuance. Accordingly, Chorin has failed to
satisfy either prong under Strickland and, as a result, we find
that this claimfor ineffective assistance of counsel |acks
merit.
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“reasonably likely” that the outcone of his trial would have been
di fferent because evidence existed which “proved that Larry Henry
was the party who actually rented the tanks of nethylam ne from
Scully Welding.” (Doc.183 at 33). As support, Chorin cites
several inportant docunents which include M. Henry’ s nane,
i ncluding an invoice fromScully and notes from Agent Wodcock
during his investigation stating that Caden procured the tanks
fromScully with “help fromLarry Henry.” (Doc. 183, Exh. 8-10).
“[Aln attorney nust investigate a case, when he has cause
to do so, in order to provide mnimally conpetent professiona

representation.” U.S. v. Kauffman, 109 F.3d 186, 190 (3d Cr.

1997). Wien assessing an ineffective assistance of counsel claim
for a failure to investigate, a court nust assess the decision

not to investigate “for reasonableness in all the circunstances,
applying a heavy neasure of deference to counsel's judgnents.”

Strickland, 466 U S. at 691; see also Duncan v. Mrton, 256 F.3d

198, 201 (3d Cir. 2001). *“[S]trategic choices nmade after |ess
than conplete investigation are reasonable precisely to the
extent that reasonabl e professional judgnents support the

[imtations on investigation.” Strickland, 466 U S. at 691-92.

Even if counsel is deficient in the decision not to conduct an

i nvestigation, a petitioner nust show a reasonabl e |ikelihood
that, but for the deficiency, the result of the proceedi ng would
have been different. Lewis v. Muzurikiew cz, 915 F.2d 106, 115
(3d Gr. 1990).
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VWhile Chorin argues that his attorney failed to
investigate the existence of M. Henry, it is clear fromthe
trial record that Busico was aware of M. Henry and that his nane
appeared on several docunents suggesting his involvenent in
purchasing the tanks from Scully. Busico appropriately
hi ghlighted this fact during his cross-exam nation of Agent
Whodcock. Agent Wodcock was asked if he was aware that M.
Henry’ s name appeared on an invoice for the purchase of the tanks
fromScully. (N T. 12/1/99 at 105-7). Asking Agent Wodcock t hat
guestion permtted the jury to | earn about the possibility that
ot her persons may have been invol ved and that the governnent may

not have fully investigated the case.

Petitioner encourages the Court to speculate that if a
nore intensive investigation had been conducted of M. Henry, it
woul d have been “reasonably |ikely” that the outcone of Chorin's
trial would have been different. The court finds that assertion
hi ghly specul ative. Even if we were to determ ne that counsel
shoul d have investigated M. Henry further, Chorin has not
denonstrated that he was prejudiced by such failure. Unlike co-
def endant Caden, the governnent never alleged that Chorin

pur chased the tanks from Scul | y. However, through other evidence,

particularly the testinony of cooperating witness Gfford, the
gover nment successfully denonstrated that Chorin was

significantly connected to the tanks after their purchase. The
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governnent also elicited the testinony of the owner of the
Hortter Street property who told the jury about Chorin’s repeated
i n-person paynents of nonthly rent and that he acconpani ed Caden
when the property was initially | eased. Because Chorin has
failed to denonstrate what additional evidence M. Henry would
have offered at trial that would have been helpful to his
defense, even if Busico was deficient for failing to further
investigate M. Henry, Chorin has not denonstrated that he was
prej udi ced by the outconme of that alleged failure. Accordingly,

Chorin has failed to satisfy either requirenment under Strickland

and he is not entitled to relief on this claim

Engasser/ DeSunma

Chorin al so argues that Busico was ineffective for failing
to investigate and subpoena Robert Engasser and Frank DeSunma,
cell mates of governnment w tnesses Ednond G fford and Manfred
DeRewal . Chorin argues that they woul d have offered significant
testinony that woul d have i npeached the testinony of both
governnent w tnesses. Chorin states that Engasser woul d have
testified about Gfford s penchant for testifying against other
prisoners in exchange for a reduced sentence and that DeSumma
woul d have testified that Chorin never told DeRewal about any
illegal activity, but instead that DeSunma | earned about the
facts of Chorin’ s case by surreptitiously rifling through case

pl eadi ngs that Chorin left unattended. (Doc. 183 at 5).
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In his nmotion, Chorin states that Busico offered no
expl anation at the 2255 hearing why he did not investigate these
W t nesses. However, Busico was never asked about either w tness
at the hearing. Nevertheless, our review of the record
denonstrates that Busico did enploy a reasonable strategy to
i npeach the testinony of Gfford and DeRewal. On cross-
exam nation, Busico challenged their credibility by presenting
evidence of their lengthy crimnal histories, including
convictions for various drug-related offenses. (N T. 12/2/99 at
15-49, 52-56; N T. 12/1/99 at 77-82). \Wile Engasser and DeSumma
may have shed additional light on the histories of these
W t nesses, there can be no doubt that the prosecuti on would have
then attacked the reliability of their testinony by introducing
evidence of their own crimnal pasts - including Engasser’s

mur der convi cti on.

Busi co al so established during his cross-exam nations of
G fford and DeRewal that they stood to receive reduced sentences
by cooperating in this case, and that Gfford, in particular, had
recei ved sentence reductions for cooperating in the past. (NT.
12/1/99 at 73; N T. 12/2/99 at 36-8, 41-2). Busico further got
DeRewal to admit that he had reviewed the pleadings in Chorin’s
case before he contacted the government to discuss his potentia

cooperation. (N T. 12/1/99 at 81-2.)

In light of the risk involved with calling the additiona

wi tnesses that Chorin has identified to testify, and the fact
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that Busico effectively inpeached Gfford s and DeRewal ' s
testinony using their own crimnal records, we find that Busico’s
strategy was reasonable. Thus, Chorin has failed to carry his
burden of overcom ng the presunption of constitutionally

acceptabl e performance with regard to this claim

Patty Mall on

Lastly, Chorin alleges that Busico shoul d have subpoenaed
Patty Mallon, Chorin's fornmer acquaintance, to testify at trial.
Chorin clains that Ms. Mallon’s testinony would have proven his
wher eabouts during the period when Count One (attenpt) was
al l eged to have occurred (August 1998). Chorin argues that Ms.
Mal | on woul d have testified that he was not in Philadel phia at
that tine and instead was staying wth her at her hone in
W | dwood, New Jersey. Chorin also states that Ms. Ml lon woul d
have testified that Chorin had no assets during that tine and

remai ned in her presence al nost continually.

The Court fails to see how this testinony woul d have had
assisted Chorin in his defense of Count One. The prosecution did
not allege that Chorin was present at the tine of the search on
Hortter Street. The fact that he may have resided with M.
Mal l on in New Jersey during that period is not conpelling.
Furthernmore, M. Busico testified at the 2255 hearing that he had
consi dered subpoenaing Ms. Mallon to testify, but that based upon

the information that Chorin provided to himabout Ms. Mallon,
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calling her to testify may have been too damaging to the defense.
Ms. Mallon knew about Chorin’s extensive know edge about the

nmet hanphet am ne manufacturing business. Busico believed that
allowing her to testify would have opened the door for the
prosecution to ask her about those details, further damagi ng
Chorin’s character. (N T. 3/18/05 at 20). The Court does not
find that M. Busico strategic decision not to call M. Mllon
was unreasonable and Chorin is not entitled to relief on this

claim

Failure to Object to Jury Instruction on Attenpt

Chorin alleges that Busico's failure to object to a
statenment nade by the Court during its jury instructions
prej udi ced the outcone of his trial.” Wile instructing the
menbers of the jury as to Count One (attenpt to manufacture
met hanphet am ne), the Court stated: “Cbviously this is an attenpt
to manufacture nethanphetamne. | wll define attenpt for you.”
(N.T. 12/3/99 at 27). Chorin argues that the portion of the

statement “Cbviously this is an attenpt to manufacture

"Chorin also clains that Busico' s performance was deficient
for failing to file pre-trial and post-trial notions on his
behal f. However, he fails to informthe court regarding the
preci se notions that Busico should have filed and how his failure
to file those notions harnmed him A review of the record shows
that Busico did, in fact, file a pre-trial notion to suppress
evi dence. Busico wthdrew as counsel prior to sentencing.

W thout explaining to the Court the substantive argunents that
his attorney should have pursued on his behalf or how t hey woul d
i npacted his case, we are unable to find that Busico's failure to
file certain pre-trial and post-trial notions was unreasonabl e.
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nmet hanphet am ne” was “a highly prejudicial coment that it
sounded |i ke a conclusion by the trial judge, at worst, and was

confusing to the jury at best.” (Doc. 183 at 26).

Upon review of the record, we do not believe that the
statenent was conclusory or confusing. The statenment was nade in
order to clarify that Chorin was charged with an attenpted
manuf act uri ng of mnethanphetam ne, not a conpleted one. Later, in
the instruction as to this count, we informed the jury that in
order to convict Chorin, the charge had to have been proven
beyond a reasonabl e doubt. (N T. 12/2/99 at 33). Therefore,
even if in isolation the statenent appeared concl usory and/or
confusing, the Court later clarified the | egal standard in order
to convict. Accordingly, we do not find that trial counsel was
deficient for failing to object to what was a reasonabl e

st at ement when read in context.

Sent enci ng Counsel

Chorin retained Arthur S. Shuman to represent himat his
April 27, 2001 sentencing. Chorin now alleges that Shuman
rendered ineffective assistance of counsel during the post-trial

period and at sentencing, thereby prejudicing him

Chorin alleges that Shuman was deficient for two reasons:
1) failing to retain and call an expert chem st as a wi tness at
sentencing; and 2) failing to raise a material Brady violation

whi ch becanme apparent after trial, but before sentencing.
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We have already determned that Chorin's claimthat tria
counsel was deficient for failing to hire an expert is w thout
merit. We conclude the sane with regard to his claimthat
sentenci ng counsel was deficient for failing to hire an expert to

testify at sentencing.

Chorin primarily argues that the testinony of a defense
expert woul d have di sputed the governnent’s theoretical yield of
the drug quantity. (Doc. 183 at 36). As previously nentioned,
Gene Ceitzen' s report does not address any matters at the Hortter
Street location. At trial, the governnment’s expert testified
t hat, based upon the anpbunt of nethylam ne seized at both
| ocations, 73.2 kilograns of pure nethanphetam ne could have been

produced. The Court credited that testinony.

Shuman testified at the 2255 hearing that he had
consulted with an anal ytical chem st, one that he had retained in
previ ous cases, in preparation for sentencing. (N T. 3/18/ 05 at
59-60). Based upon his discussion with that expert, he deci ded
not to retain himbecause his cal culation of the anount of
nmet hanphet am ne that coul d have been produced based upon the
items seized at both |ocations significantly exceeded the anount
that the governnment was required to estimate in order to prove

the offense.® 1d. Shuman’s decision to proceed at sentencing

8Only three kil ograns of pure nethanphetam ne were required
to place Chorin at base level 38. U S.S.G8§ 2D1.1 (c). The DEA
expert testified that 70.2 kil ograns of pure nethanphetam ne
coul d have been manufactured based upon evi dence seized at both
| ocati ons.
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W t hout an expert was reasonable in light of his inability to
contradi ct the conclusions of the DEA chem st, Charles Cusumano.
Shuman did, however, call M. Cusumano as a w tness at
sentencing, questioning the accuracy of his analysis. (NT.

9/7/01 at 46-68).

Shuman took the necessary steps to investigate the
appropri ateness of an expert at sentencing. His decision not to
retain an expert when it becane clear that such testinony woul d
not advance Chorin’s position was an acceptabl e deci si on nmade

within the paraneters of reasonabl e professional judgnent.

The Court now turns to Chorin’s second cl ai m of
i neffectiveness based on sentencing counsel’s failure to raise a
Brady violation to the Court. |In order to reach the nerits of
the ineffectiveness claim the Court nust first exam ne whet her

an actual Brady violation occurred.

The governnent is required to disclose materi al

excul patory evidence to a defendant under Brady v. Maryland, 373

US 83 (1963). Anewtrial is warranted when there is a
reasonabl e probability that disclosure of undisclosed evidence

woul d have altered the outcone of the case. United States V.

Bagl ey, 473 U.S. 667 (1985); Governnment of Virgin |Islands v.

Martinez, 780 F.2d 302, 306 (3d Cir. 1985). |In addition, when
there is a factual issue regarding whether a Brady violation
occurred and such clains are not frivolous or pal pably

incredible, a defendant is entitled to a hearing by the court.
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Martinez, 780 F.2d at 306 (citing United States v. Al exander, 748

F.2d 185, 193 (4th Gr. 1984); United States v. Dansker, 565 F.2d

1262 (3d Gr. 1977), cert. dism ssed, 434 U S. 1052 (1978)).

The Suprene Court extended the Brady rule when it deci ded
Gagliov. United States, 405 U S. 150 (1972), requiring the

Governnent to al so disclose i mpeachment materials to the defense.
Under Gglio, “[when the reliability of a given witness nmay well
be determ native of guilt or innocence, nondisclosure of evidence
affecting credibility” justifies a newtrial irrespective of the
good faith or bad faith of the prosecution. Gglio, 405 U S. at

153-4. The evidence nust be material and “[a] new trial is

required if the false testinony could ... in any reasonable
i kelihood have affected the judgnent of the jury ...” 1d. at
154.

Chorin states in his Mdtion that he obtained “through a
fellowinmte at F.C. 1. Schuylkill after his trial, discovery
whi ch proved that Gfford had in fact sold substantial quantities
of met hanphetam ne in 1997, that at |east one of these attenpted
sal es had been audi o and vi deotaped by the D.E A, and that
Speci al Agent Wodcock was personally involved in Gfford s 1997

arrest.” (Doc. 183 at 37).° Chorin clains that the governnent

°The di scovery consists primarily of a DE A 6
i nvestigation report, which Chorin has attached as an exhibit to
the instant notion. (Doc. 183 at 37). Qur review of the report
indicates that the sale in which Gfford was invol ved occurred in
February 1998, not in 1997, as Chorin states.
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violated his constitutional rights by failing to disclose
evidence that G fford had previously sold nethanphetam ne, which
G fford deni ed doi ng when cross-examned at trial. (NT. 12/2/98
at 18). Although Chorin shared this information wth Shuman

prior to sentencing, Shuman did not raise the issue to the Court.

First, we will evaluate whether the non-discl osure of
Gfford s record constituted a Brady violation. G fford plead
guilty, and was subsequently sentenced in Decenber 1998 to, anong
ot her things, distribution of nmethanphetam ne. The indictnent in
t hat case was unseal ed on August 20, 1998 and therefore a matter
of public record at the tine of Chorin's trial. Paragraph 26 of
the I ndictnment against Gfford and his co-defendants states, in
rel evant part: “On or about February 24, 1998, defendant Ednond
Gfford sold and distributed approximately two (2) pounds of
nmet hanphetam ne to a person known to the grand jury in return for

partial paynent of $10, 000."

Brady does not obligate the governnent to disclose

information that is discoverable by the defense. See Fullwood v.

Lee, 290 F.3d 663, 686 (4'" Cir. 2002).'° Consequently, we do not
agree that the governnent violated the standards set forth under

Brady and G glio by not disclosing this information to the

PEven t hough Agent Wodcock was one of the DEA agents
involved in Gfford s case, it is unclear whether he was aware
that Gfford had commtted perjury. Gfford s case was a conpl ex
i nvol ved multiple defendants who engaged in nmultiple
transactions. It is entirely possible that Agent Wodcock did
not recall the specific event.
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def ense.

Furt hernmore, even assum ng arguendo that the governnent
was obligated to provide the defense with that information, the
outcone of Chorin’s trial was not conprom sed by its non-

di scl osure. Chorin’s trial counsel cross-examned M. Gfford
at length about his substantial crimnal history, including his
prior convictions for manufacturing nethanphetamn ne and
importing P2P in the 1980s (N T. 12/2/99 at 16-18). G fford
also adm tted that he becane involved in the drug business again
in 1997 where he engaged in, anong other things, manufacturing
and di stributing nmethanphetamne. |d. at 27-30. This activity
lead to his arrest in March 1998 and subsequent conviction on
federal charges. 1d. Gven the amount of information that
counsel utilized to inpeach Gfford s testinony, we do not agree
that the jury' s consideration of this additional fact would have

i mpacted their assessnent of Gfford s credibility.

Accordi ngly, because we have not found that the
government committed a material Brady violation upon which
Chorin was entitled to relief, we do not agree that Shuman was

deficient for failing to raise the issue. See Werts v. Vaughn,

228 F. 3d 178, 203 (3d Cir. 2000) (counsel cannot be deened

ineffective for failing to raise a nmeritless claim.

Appel | at e Counse

Lastly, Chorin asserts that he received ineffective
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assi stance of counsel on direct appeal. The Strickland test

applies with equal force to the evaluation of appellate counsel.
Manni no, 212 F.3d at 840 n.4 (citing Diggs, 833 F.2d at 444-
445). I n order to denonstrate that appell ate counsel was
deficient, a petitioner nust do nore than show t hat counsel
failed to raise every non-frivolous issue, for an appellate
counsel is under no obligation to raise all issues, but may pick
and choose so as to maxi m ze the chances of a successful appeal.

Smth v. Robbins, 528 U S. 259, 288 (2000) (citing Jones V.

Barnes, 463 U.S. 745 (1983)). *“Cenerally, only when ignored
i ssues are clearly stronger than those presented, will the
presunption of effective assistance of counsel be overcone.”

Gay v. Geer, 800 F.2d 644, 646 (7th Cr. 1986) (quoted in

Snith, 528 U.S. at 288).
Chorin makes no show ng that the clainms he now rai ses
are stronger than those that were raised in his direct appeal.
Shuman again represented Chorin on appeal. Chorin
argues that Shuman’s representation at that phase was deficient

11

because he: 1) inproperly raised an Apprendi I ssue; 2)failed to
argue a neritorious sentencing i ssue which he had previously

rai sed before the District Court; 3) failed to raise the issue

of the Court’s erroneous jury instruction regarding the charge

of attenpt to nmanufacture nethanphetam ne; and 4) raised

“Apprendi v. New Jersey, 530 U S. 466 (2000).
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frivolous clains on appeal while failing to raise other
meritorious clains.

Chorin’s first argues that Shuman inproperly raised an
Apprendi violation on direct appeal because the Third Crcuit
had already issued United States v. Vazquez, 271 F.3d 93 (3d

Cr. 2001), thus rendering the argunent frivolous. Chorin
essentially argued in his direct appeal that the sentence he
recei ved violated the holding in Apprendi by inposing
consecutive sentences as to Counts One and Three pursuant to
US S.G8 5GL 2(d). The Third Crcuit rejected that argunent,
stating that “Apprendi addresses the unconstitutional practice
of a sentencing judge inposing a sentence that exceeds the
statutory maxi num sentence authorized by the jury based on facts
that were not submitted to a jury and proved beyond a reasonabl e
doubt...It does not address the sentencing procedure used
pursuant to the Sentencing CGuidelines to reach a sentence,
provided that the resulting sentence does not exceed the
statutory maxi num sentence authorized by the jury verdict.”
Chorin, 322 F.3d at 278.

Chorin’s argues that the Apprendi claimthat Shuman
rai sed on appeal was frivol ous because the Third Crcuit had
al ready deci ded Vazquez. W find that argunent unpersuasive.
In Vazquez, the Third Crcuit determned that the district court
commtted an Apprendi violation because it increased a
def endant’ s sentence beyond the prescribed statutory m ni num

based on it own factual finding of the drug quantity instead of
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submtting the issue to the jury for its determ nation.
Vazquez, 271 F.3d at 99.

Despite Chorin's representation, a review of the appea
shows that Shunman did not challenge Chorin's sentence on those
grounds. Instead, as previously stated, he argued that this
Court’s inposition of a consecutive sentence on Counts One and
Three viol ated Apprendi because the total sentence exceeded the
statutory maxi num aut hori zed under Count One. Notably, the
Third Grcuit did not reference the Vazquez decision in its
eval uation of Chorin’s claim Instead, the Court determ ned
that Apprendi ignores the issue of consecutive sentencing,
concerning itself only with whether a sentencing court has
exceeded the statutory maxi num sentence authorized for a
particular count. Chorin, 322 F.3d at 279.

I ndeed, the alleged Apprendi violation that Chorin
rai sed on appeal was rejected. However, we do not agree that
the claimwas frivolous. At the tine Chorin filed his appeal, a
host of issues were left unresolved by Apprendi. The treatnent
that the claimwas given by the Third Circuit suggests that the
claim despite its flaws, was not entirely frivol ous and
certainly worthy of preserving on appeal given the uncertainty
inthe law at the tinme regardi ng Apprendi.

Chorin al so argues that appell ate counsel was
ineffective for failing to raise the issue of an erroneous jury
instruction on direct appeal. As we explained earlier, the

Court’s statenent: “Cbviously, this was an attenpt to
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manuf act ure net hanphet am ne”, when reviewed in context, shows
that it mas nerely an attenpt to informthe jury that the charge
was an attenpt to manufacture nethanphetam ne, not a conpl eted
manuf acturing. Imrediately follow ng the statenent, the Court
stated “I will define attenpt for you” and the el enents of the
of fense were provided. (N T. 12/3/99 at 27). The Court then
explicitly instructed the jury that the charge had to have been
proven beyond a reasonabl e doubt in order to find Chorin guilty
of attenpt. [d. at 33.

Because Shuman was not asked about this issue at the
2255 hearing, it is unclear how he interpreted the instruction
It is entirely possible that he interpreted it as we do.
However, even if Shuman interpreted the coment as Chorin has,
and failed to raise it on appeal, we do not believe that it
woul d have been a successful claim The nenbers of the jury
were clearly instructed as to the appropriate | egal standard and
we are confident that the verdict was in no way underm ned. *

Chorin al so argues that Shuman shoul d have rai sed on
appeal an earlier argunent that he raised at sentencing
requesting a downward departure from Chorin’s base | eve
of fense. Chorin asserts that because Shuman previ ously argued

Chorin’s eligibility for a reduction frombase |evel 38 to 34

2Chorin al so argues that Shuman shoul d have rai sed on
appeal that it was plain error not to request a jury instruction
to “consider the testinony of a jailhouse informant who stands to
benefit fromtestifying...” A review of the record shows that
the Court clearly instructed the jury as to this point. See NT.
12/ 3/ 99 at 12-13.
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based upon U. S.S.G 8§ 2X1.1, he should have again raised that
i ssue on direct appeal. Section 2X1.1 of the 2001 Feder al
Sentencing GQuidelines, entitled “Attenpt, Solicitation or
Conspiracy” allows a reduction of three levels for attenpt
“unl ess the defendant conpleted all the acts the defendant
bel i eved necessary for successful conpletion of the substantive
of fense or the circunstances denonstrate that the defendant was
about to conplete all such acts but for apprehension or
interruption by sone simlar event beyond defendant’s control.”
Based on the substantial quantity of nethylam ne seized
fromboth |ocations and the fact that P2P and a small anount of
met hanphet am ne were additionally found at the Hortter Street
| ocation, denial of a downward departure pursuant to this
section of the CGuidelines was reasonable. Qur conclusion that
Chorin woul d have engaged in the manufacturing of
nmet hanphet am ne, but for his apprehensi on, was reasonabl e upon
consi deration of the facts. Shuman was not asked about this
i ssue at the 2255 hearing. However, in light of the prior
determ nation by this Court and the nature of the itens seized
during the DEA searches, it was not unreasonabl e that appellate
counsel chose not to further pursue this claimon appeal.

Chorin has not denonstrated that any of the clains that

he asserts shoul d have been raised on direct appeal are any
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stronger than the ones that were raised.* Prejudice is evident
at the appellate phase if one denonstrates a |ikelihood of
success on appeal had these alternative issues been raised.

Manni no, 212 F. 3d at 845. For the foregoi ng reasons, appellate
counsel s representati on on appeal was not deficient, falling

within the paraneters of reasonabl e professional representation.

| V. Concl usion
The Court concludes Chorin’s clains of ineffective
assi stance of counsel fail to nmeet the standards established

under Strickland and its progeny. Thus, Chorin is not entitled

to anewtrial or to have the jury verdict set aside or his

sentence corrected. An order foll ows.

BChorin argues that Shuman shoul d have raised on direct
appeal the Brady violation discussed earlier instead of a
different Brady violation that the appellate court determ ned
| acked nerit. For the reasons already set forth, the Brady
violation that Chorin has raised in the instant notion al so | acks
merit. Thus, we do not agree that this newclaimis sufficiently
stronger than those raised on appeal and Chorin has not overcone
t he presunption of effective assistance of counsel. See Gay,
800 F.2d at 646.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of Anerica : ClVIL ACTI ON
04-cv-2531
98-cr-450-2

V.
Davi d Chorin
ORDER

AND NOW this 14t h day of February 2008, upon
consi deration of Defendant’s notion pursuant to 28 U. S.C. §
2255 to Vacate, Set Aside, or Correct Sentence and al

responses thereto, it is hereby ORDERED

1. The Defendant’s notion is DEN ED

2. The Defendant’s request to reopen the record to all ow
the testinony of Patty Mallon is DEN ED

3. The Defendant’s request to reopen the record to all ow
the testinony of Arthur R Shuman, Esquire is DEN ED

4. The Court finds there are no grounds to issue a
certificate of appeal ability.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




